
Ordinance No. ______ 
 

AN ORDINANCE TO AMEND CHAPTER 24 (CITY ZONING ORDINANCE),  
ARTICLE XV, ENTITLED, “ADEQUATE PUBLIC FACILITIES,” 
§ 24-246, ENTITLED, “ADEQUACY OF SCHOOL CAPACITY,” 

SO AS TO DEFINE APPLICABILITY OF AND ESTABLISH A GAITHERSBURG 
MONTGOMERY COUNTY SCHOOLS FACILITIES PAYMENT FEE AND WAIVER 

PROVISIONS OF SECTION 
 

Text Amendment CTAM-7036-2015 
 

 
 BE IT ORDAINED, by the Mayor and City Council of the City of Gaithersburg, 
Maryland, in public meeting assembled, that Chapter 24 of the City Code (City Zoning 
Ordinance) Article XV, § 24-246 is amended to read as follows: 
 
 

ARTICLE XV. ADEQUATE PUBLIC FACILITIES 
 

*               *               *               * 
 
Sec. 24-246.  Adequacy of school capacity. 
 

With the exception of age restricted development, schematic development plan or 
preliminary site plan for residential development shall not be approved if the subject 
property is within the attendance area of a Montgomery County Public School that is 
forecasted to have a student population that exceeds one hundred ten (110) fifty (150) 
percent of Montgomery County Public Schools program capacity five (5) years in the 
future subject to the following:  

(a)  The program capacity for each school attended by Gaithersburg 
residents is determined annually by the Superintendent of Montgomery 
County Public Schools and reported to the board of education in the 
communities facilities master plan and capital improvements program.  

(b) Capacity shall be reviewed individually for each elementary school, 
middle school, and high school. Sharing of capacity between schools 
shall not be permitted.  

(c)  Upon review of the current communities facilities master plan and capital 
improvements program, the city manager shall determine on the first 
business day of each fiscal year whether or not each public school 
attended by Gaithersburg residents is forecasted to exceed one hundred 
ten (110) fifty (150) percent of programming capacity five (5) years in the 
future.  
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(d) Notwithstanding the foregoing, the city council may approve, by 
resolution, a schematic development or preliminary plan that does not 
exceed one hundred twenty (120) percent of programming capacity five 
(5) years in the future upon finding that the project is compatible with 
existing and proposed adjacent land uses; and:  

i. The project is necessary to implement the master plan or 
strategic directions and attract an appropriate and compatible 
type or caliber of user; or  

ii. The number of students generated by the development project, 
as determined by Montgomery County Public Schools, does not 
exceed the number of students associated with the existing 
development and projected number of students associated with 
proposed future development at the (development) site included 
in the school population forecasts five (5) years in the future.   

(d)  In addition to the Montgomery County School Impact Tax, the City shall 
collect, as of January 1, 2016, a Gaithersburg Montgomery County 
Schools Facilities Payment Fee on all development projects in the city 
within the attendance area of a Montgomery County Public School 
where any school serving the development is forecast to have a student 
population that exceeds one hundred and five (105) percent of 
Montgomery County Public Schools program capacity five (5) years in 
the future. . 

(e)  The rate imposed by the Gaithersburg Montgomery County Schools 
Facilities Payment Fee shall be set by the City Council, in cooperation 
with Montgomery County Government, with the adoption of the City’s 
annual budget or by separate City Council resolution. 

(f)  The revenue from the Gaithersburg Montgomery County Schools 
Facilities Payment Fee must be used to address capital needs for 
schools serving City residents which have been impacted by the 
development, and if the revenue is not so encumbered or planned for 
such use within fifteen (15) years after collection, the fees must be 
refunded to the owner of the property at the time of the refund. 

(g)  Other standards and implementation of the Gaithersburg Montgomery 
County Schools Facilities Payment Fee shall be subject to any additional 
requirements set forth in the Montgomery County Schools Facilities 
Payment Fee Standards, to be adopted by regulation pursuant to section 
2-10 of this Code. 

(h) The City Council, at its sole discretion, may waive the collection of the 
Montgomery County Schools Facilities Payment Fee and/or allow a 
residential development within the attendance area of a Montgomery 
County Public School that is forecasted to have a student population that 
exceeds one hundred fifty (150) percent of Montgomery County Public 
Schools program capacity five (5) years in the future subject to the 
following findings: 

i. The property being developed is identified within the City’s 
Maximum Expansion Limits as defined in the City’s Municipal 
Growth Element; and/or 



ii. Is a property identified in either the “Frederick Avenue Corridor 
Land Use Plan”, “Gaithersburg Olde Towne District Master Plan”, 
or “Kentlands Boulevard Commercial District Special Study Area”; 
and/or 

iii. Is a property located within one quarter (1/4) mile of an existing or 
proposed  bus-rapid transit station, MARC station, Metro or MTA 
Express Bus Service stop, or Regional Transit Center; and/or 

iv. Is a non-rental residential development that proposes thirty (30) 
percent or greater of the total fee-simple  dwelling units be sold 
as Affordable Housing in accordance with of Article XVI of this 
Chapter; and/or 

v. Is a development that provides either land at no cost for, funding 
of, or construction of a public/civic use benefitting the City of 
Gaithersburg. 

 
ADOPTED by the City Council of Gaithersburg, Maryland, this ____ day of 

__________, 2015.  
 
 
_________________________________ 
JUD ASHMAN, MAYOR and 
President of the Council 

 
DELIVERED to the Mayor of the City of Gaithersburg, Maryland, this ___ day of 

__________, 2015.  APPROVED by the Mayor of the City of Gaithersburg, Maryland, 
this ____ day of __________, 2015.  

 
 
 
_____________________________ 
JUD ASHMAN, MAYOR 

 
THIS IS TO CERTIFY that the foregoing 
Ordinance was adopted by the City 
Council of Gaithersburg, in public meeting 
assembled, on the ____ day of 
__________, 2015, and the same was 
APPROVED by the Mayor of the City of 
Gaithersburg on the ____ day of 
__________, 2015. This Ordinance will 
become effective on the ___ of 
_________, 2015.  
 
 
______________________________ 
TONY TOMASELLO, City Manager 
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MEMORANDUM 
 

To: Mayor and City Council 

 

Via:  Tony Tomasello, City Manager 

 

From: John Schlichting, Director, Planning and Code Administration 

 Martin Matsen, Planning Division Chief 

 

Date: April 29, 2015 

 

Re: Draft Adequate Public Facility Ordinance Revisions 

 

As directed during the April 13, 2015 Mayor and City Council meeting, staff has drafted 

an ordinance amending Section 24-246 of the City Code titled “Adequacy of School 

Capacity”. 

 

The proposed amendment is based on option #4 as presented during the April 13, 2015 

Mayor and City Council meeting, more specifically:  

 
 

 #4.  Adopt a hybrid APFO with elements of the County APFO and add exempted areas 

 School-based test 

 Moratorium at higher limit, perhaps 150% 

 Fees charged between 105% and the higher limit. 

 Examples of exempted areas might be redevelopment along 355, Lakeforest Mall, or transit-

adjacent development. 

 

The following is a brief description of the proposed changes made to the current code:  

 

In the opening paragraph, the current 110% maximum for forecasted enrollment has been 

changed to allow for a maximum of 150% for any given school.  Subsections (a) and (b) 

have not changed.  In subsection (c),  the current 110% determination has been changed 

to reflect the proposed 150% limit.  

 

The current subsection (d) and related items i. and ii. have been stricken and replaced 

with a new process as described in the proposed new subsections (d), (e), (f), (g), and (h) 

to include (h) i. – v. 

 

The new and renumbered subsection (d) identifies the current Montgomery County 

School Impact Tax required to be paid by all residential developers in the County, 

including within the City. Of importance, this subsection now implements the 

requirement to pay an additional Montgomery County Schools Facilities Payment Fee for 

any residential unit being constructed within a school boundary that is identified as 

exceeding the 105% capacity threshold five years from the issuance of a building permit.  

The current County rate chart for both the Fee and the Tax is attached. 
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Subsection (e) states that the Montgomery County Schools Facilities Payment Fee rate 

will be established by the City Council upon coordination with Montgomery County.  

This would allow the Council to set the fee independent from the rate charged elsewhere 

in the County. It is important to note that the County’s fee is charged on a cluster-basis 

whereas this ordinance proposes a school-based criteria, therefore a different fee may be 

more appropriate.  

 

Subsection (f) covers the rational nexus and reversionary provisions necessary to satisfy 

legal requirements. A letter from our Assistant City Attorney Frank Johnson regarding 

these issues is attached. 
 

Subsection (g) states that administrative and process-related issues for the collection and 

implementation of a Montgomery County Schools Facilities Payment Fee will be further 

outlined and described in a formal City Regulation to be adopted under a separate parallel 

process. 

 
Subsection (h) defines and outlines the Council’s ability to waive the 150% maximum capacity 

ceiling and/or the Montgomery County Schools Facilities Payment Fee.  The intent of this 

subsection is to allow the Council maximum flexibility under the law in a non-arbitrary 

manner.  As it states in the first sentence of this subsection, the Council will have sole 

discretion in granting a waiver of the fee and/or the maximum capacity.  Items i. – v. 

outline some of the possible justifications there may be for the granting of a waiver.  Staff 

will be seeking guidance from Council regarding any changes to these findings.  Staff has 

attached the current Maximum Expansion Limit map described in item i. above.   
 

It is staff’s intention to provide Council with whatever information needed to make an 

informed decision regarding the amendment of this ordinance.  To that end we would be 

happy to provide any additional information upon request. 

 

 

 

 

    

 

Attachments: 

MCPS Fee Schedule 

Email from Assistant City Attorney Frank Johnson 

Map of City’s Maximum Expansion Limits, Municipal Growth Element 

 















 

 

 

 

City of Gaithersburg 
31 South Summit Avenue 
Gaithersburg, Maryland 20877 
 
 
 

DRAFT 

Mayor and City Council Regular Session Minutes 
City Hall - Council Chambers 

Monday, May 18, 2015 
 
 
 
I. CALL TO ORDER 
 

A Mayor and City Council regular session was called to order at 7:30 p.m. with 
Mayor Ashman presiding.  Council Members present:  Drzyzgula, Harris, Marraffa, 
Sesma, and Spiegel.  Staff present:  City Manager Tomasello, Deputy City 
Manager Enslinger, City Attorney Board, Planning and Code Administration 
Director Schlichting, Senior Recreation Program Supervisor Rosati, Aquatics 
Superintendent Mogus, Recreation Facility Coordinator Simpson, Long Range 
Planning Manager Robinson, Community Planning Director Schwarz, Planner 
Seiden, Planner Mann and Municipal Clerk Stokes.  Planning Commission 
members present for joint public hearing:  Hopkins, Lanier and Kaufman. 
 

 
* * * * * * * * * 

 
VII. PUBLIC COMMENTS 
 

* * * * * * * * * 
 
 

4. Joe Allen, 641B Main Street, referenced an upcoming agenda item 
scheduled to address a change of use in the Kentlands Market Square.  
He stated that the mixed use nature of the Kentlands downtown is 
important and request that it go through a public hearing process. 
 

 
VIII. JOINT PUBLIC HEARING 
 
 A. CTAM-6979-2015: An Ordinance to Amend Chapter 24 (City Zoning 

Ordinance), Article I,  Entitled, "In General, "§24-1, Entitled "Definitions, 
Article III, Entitled "Regulations Applicable to Particular Zones, "Article IV, 
Entitled "Supplementary Zone Regulations," §24-167A(b), Entitled "Minor 
Amendment Requests" 

 
Planner Seiden joined by Community Planning Manager Schwarz, presented the 
above for joint public hearing.  The hearing was duly advertised in the 
Gaithersburg Gazette on April 29 and May 6, 2015, and posted on the City's 
website.  A joint work session was held on March 23, 2015.  The proposed text 
amendment incorporated the input received during the work session from the 
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 C. An Ordinance to Amend Chapter 24 (City Zoning Ordinance),  Article XV, 
Entitled, “Adequate Public Facilities,” § 24-246, Entitled, “Adequacy of 
School Capacity” 

 
Planning and Code Administration Director Schlichting joined by Long Range 
Planning Manager Robinson , presented an Ordinance to Amend Chapter 24 of 
the Zoning Ordinance,  Article XV, Entitled, “Adequate Public Facilities,” § 24-246, 
Entitled, “Adequacy of School Capacity” for introduction/sponsorship.  The draft 
ordinance was prepared in accordance with the direction received during the April 
13, 2015 Mayor and City Council Work Session.  During said session, there was 
consensus for Option 4, retaining the individual school-based test, increasing the 
moratorium threshold from 110%, 120% with a waiver to 150% based on an 
individual school basis.  It also provides for fees to be charged at 105% of capacity 
or greater.  He clarified that Montgomery County already charges a school impact 
tax within the City of Gaithersburg for all new residential construction.  Said fee 
would be in addition to that particular impact fee based on the individual school.  
He noted that the proposed ordinance is to mirror the County, but propose a 
school-based test as oppose to a cluster-based test.  The ordinance was drafted 
to  have the ability to charge a fee that is set by the Mayor and City Council of 
Gaithersburg, not the County.  The administration and process for collecting fees 
and implementing would be in a formal City regulation, allowing the process to be 
amended separate from the ordinance.  A series of possibilities for fee collection 
exceptions proposed in the ordinance could be included or removed during the 
hearing process.  The possible exceptions (i.e. annexations, properties identified in 
the Olde Towne Plan and Commercial District Special Study, property within 1/4 
mile from an existing or proposed transit, potential projects that provides 30% or 
greater affordable housing, and a project that contributes land for a school site or 
library, public/civic use benefitting the City) are granted at the sole discretion of the 
City Council. 
 
The incorporating of exception (h)(i), property within the maximum expansion limits 
(MEL) was questioned.  It was written in the draft ordinance in accordance with 
the City's adopted Municipal Growth Element, which will cover a potential 
exception for future annexations.  To avoid confusion with the Montgomery County 
Facility Payment Fee language, it was suggested to possibly change the City's 
collection fee name.  It was noted that funds collected is 100% dedicated 
to Montgomery County Public Schools construction for new 
schools.  The assurance that funds collected, would be used within the geographic 
region intended was questioned.  Staff responded that as part of the regulations, 
and agreement on implementing the fee would be handled through the process as 
stated in subsection (f) of the draft ordinance. 
 
Staff was applauded on the drafted ordinance, but concerns were expressed with 
the affordable housing option, subsidized housing impacting area schools, and the 
guaranteed that the fee collected will be allocated properly and benefit City 
schools.  It was announced that a joint public hearing had been tentatively 
scheduled for June 15th.  Staff was directed to change the joint public hearing date 
for Monday, July 6th. 

 
Motion was made by Cathy Drzyzgula, seconded by Henry F. 
Marraffa, that an Ordinance to Amend Chapter 24 (City Zoning 
Ordinance), Article XV, Entitled, “Adequate Public Facilities,” § 
24-246, Entitled, “Adequacy of School Capacity”, be sponsored 
and introduced. 
 
Vote:  5-0 
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Mayor and City Council Regular Session  5 Monday, May 18, 2015 

 
* * * * * * * * * 

 
XVI. ADJOURNMENT 
 

There being no further business to come before this session of the City Council, 
the meeting was duly adjourned at approximately 10:16 p.m. 

Respectfully submitted, 

Doris Stokes, Municipal Clerk 

 
 
 



  
 
 
 

 
June 15, 2015 
 
Sherry Sanderson 
The Montgomery Sentinel 
 
Dear Ms. Sanderson: 
 
Please publish the following legal advertisement in the JUNE 18 and JUNE 25, 2015 
issues of the Montgomery Sentinel.  
Sincerely, 

  
Rob Robinson, Long Range Planning  Manager 
Planning & Code Administration    ASSIGN CODE: CTAM-7036-2015 
________________________________________________________________________       

NOTICE OF JOINT PUBLIC HEARING 
The Mayor and City Council and the Planning Commission of the City of Gaithersburg, 
Maryland, will conduct a joint public hearing on Zoning Ordinance Text Amendment 
CTAM-7036-2015 on 
 

MONDAY 
JULY 6, 2015 
AT 7:30 P.M. 

 
or as soon thereafter as this matter can be heard in the Council Chambers at 31 South 
Summit Avenue, Gaithersburg, Maryland. 
 
The amendment proposes to amend Chapter 24 (city zoning ordinance), Article XV, 
entitled, “adequate public facilities,” § 24-246, entitled, “adequacy of school capacity,” 
so as to define applicability of and establish a Gaithersburg Montgomery County Schools 
Facilities Payment Fee and waiver provisions of section 
 
Further information may be obtained from the Planning and Code Administration 
Department at City Hall, 31 South Summit Avenue, between the hours of 8 a.m. and 5 
p.m., Monday through Friday, or visit the City’s website at www.gaithersburgmd.gov.. 
 
Rob Robinson, Long Range Planning Manager 
Planning and Code Administration 

City of Gaithersburg  ●  31 South Summit Avenue, Gaithersburg, Maryland  20877-2038 
301-258-6300 ●  FAX 301-948-6149  ●  cityhall@gaithersburgmd.gov  ● www.gaithersburgmd.gov 

_________________________________________________________________________________________________ 
 
          MAYOR                                                        COUNCIL MEMBERS                                         CITY MANAGER 
      Jud Ashman                                                       Cathy Drzyzgula                                                 Tony Tomasello 

Neil Harris 
Henry F. Marraffa, Jr. 

Michael A. Sesma 
Ryan Spiegel 

 

mailto:cityhall@gaithersburgmd.gov
http://www.gaithersburgmd.gov/
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31 South Summit Avenue 
Gaithersburg, Maryland 20877 

Telephone: 301-258-6330 
 

NOTICE OF JOINT PUBLIC HEARING 
The City of Gaithersburg Mayor and Council and Planning Commission will conduct a public 
hearing at the time and place noted below.  
 
Meeting:  MAYOR AND CITY COUNCIL 
Application Type: TEXT AMENDMENT 
File Number:  CTAM-7036-2015 
Day/ Date/Time: MONDAY, JULY 6, 2015 AT 7:30 P.M.  
Place: COUNCIL CHAMBERS, GAITHERSBURG CITY HALL  

31 SOUTH SUMMIT AVENUE 
 

 

 

 

 
 
 
 
 
View Mayor and City Council and Planning Commission meetings live on Gaithersburg 
Television, Comcast Channel 13, RCN Channel 13, and Verizon FiOS Channel 25 within the 
City limits and County wide on Comcast Channel 190.  Please check the City’s website at 
www.gaithersburgmd.gov/tv to watch live or click on archived meetings.  Meetings are 
rebroadcast for two weeks on television, and are archived within 24 hours for viewing at any 
time on the City’s website. 
 

CITY OF GAITHERSBURG 
 

By:  John Schlichting, Director, 
       Planning & Code Administration 

 
 
 
 
 
 
 
 
 

***IMPORTANT *** 
The amendment proposes to amend Chapter 24 (city zoning ordinance), Article XV, entitled, 
“adequate public facilities,” § 24-246, entitled, “adequacy of school capacity,” so as to define 
applicability of and establish a Gaithersburg Montgomery County Schools Facilities Payment Fee 
and waiver provisions of section (a copy of the draft ordinance can be viewed at 
www.gaithersburgmd.gov.) This is an opportunity to publicly participate, other than providing 
written testimony which must be submitted before the public hearing record closes. Contact the 
Planning and Code Administration City Planner (listed below) at (301) 258-6330 if you should have 
any questions and/or to learn more about this process and your ability to offer testimony and input. 

http://www.gaithersburgmd.gov/tv
http://www.gaithersburgmd.gov/notices
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NOTICE POSTED TO THE CITY’S WEBSITE THIS 16th DAY OF JUNE, 2015 IN 
ACCORDANCE WITH § 24-196, AND SUBSEQUENTLY MAILED TO: 
 
Applicant and interested parties  
 
(A list of interested parties and agencies is available in the file in the Planning and Code 
Administration.) 
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